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Germany
Roland M Stein and Leonard von Rummel
BLOMSTEIN Partnerschaft von Rechtsanwälten mbB

LAW AND POLICY

Policies and practices

1	 What, in general terms, are your government’s policies 
and practices regarding oversight and review of foreign 
investment?

The German approach to foreign investment control has been liberal 
to date. Germany is among the states attempting to defend and even to 
extend the free trade of goods and capital. Currency or exchange restric-
tions are neither imposed on EU residents nor on non-EU residents. 
However, some investments from non-EU states, in particular acquisitions 
in sensitive and high-technology industries by Chinese investors, have led 
to a slight rethinking of the liberal approach to foreign investment control. 
This development has resulted in amendments of the applicable law in 
2017 and 2019. A further tightening of investment controls came with 
amendments adopted in 2020, implementing the EU Screening Regulation 
2019/452. Under the current law, the Federal Ministry for Economic Affairs 
and Energy (BMWi) must be notified of any planned non-EU investment in 
critical infrastructure whereby the investor directly or indirectly acquires 
10 per cent or more of the company’s voting rights (including in particular 
the infrastructures needed to maintain the permanent functioning of the 
public health system, a particular public policy focus since the outbreak of 
the covid-19 pandemic). The same applies to any non-German investment 
in security-related technologies. If the following review procedure reveals 
that the investment is likely to affect security or public order, the BMWi 
may prohibit the investment or issue approval conditions.

The German government has justified this approach by referring to 
article XIV GATS, which allows for the adoption of measures to maintain 
the public order. In the context of the investment review procedure, the 
BMWi enjoys a broad margin of discretion in taking into account the back-
ground of acquirers and persons acting on their behalf, in particular their 
previous – or future – misconduct, such as illegal or criminal activities, 
or the influence of foreign states (as also set out in article 4 paragraph 2 
EU Screening Regulation). To ensure the effectiveness of the investment 
screening, the contractual obligations of the M&A transaction may not be 
executed before the investment review has been carried out (gun-jumping 
provisions). Therefore, measures aiming to close acquisitions through 
legal or factual execution are pending invalid until the review procedures 
are completed.

With regard to the announced broadening of the legislation to also 
cover critical technologies, it is to be expected that the BMWi will further 
specify which precise technologies will be covered. The critical technolo-
gies focused upon are expected to include several fields listed in article 
4 paragraph 1 (b) of the EU Screening Regulation, in particular artificial 
intelligence, robotics, semiconductors, biotechnology and quantum tech-
nology. Furthermore, acquisitions in sectors such as data processing 
may fall under the broadened scope (article 4 paragraph 1 (a) of the EU 
Screening Regulation).

In conclusion, lower thresholds and longer review periods lead 
towards a stricter approach to foreign investment control. The lack of 
unequivocal definitions and procedural regulations causes increasing 
legal uncertainty. We expect the government to examine the cases in 
more depth than it has done in the past. An example of the recent, 
more interventionist strategy is the prohibition of Chinese Yantai 
Taihai Corporation’s attempted acquisition of the German company 
Leifeld in 2018.

Main laws

2	 What are the main laws that directly or indirectly regulate 
acquisitions and investments by foreign nationals and 
investors on the basis of the national interest?

The Foreign Trade and Payments Act (AWG) and the Foreign Trade and 
Payments Ordinance (AWV) provide the legal basis for the control of 
foreign investments in Germany. The latest amendment of the AWG 
was on 17 July 2020, the latest update of the AWV was issued on 26 
October 2020.

The Administrative Procedure Act governs the investment review 
procedure. The Code of Administrative Court Procedure contains the 
remedies for administrative investment control measures.

Scope of application

3	 Outline the scope of application of these laws, including 
what kinds of investments or transactions are caught. Are 
minority interests caught? Are there specific sectors over 
which the authorities have a power to oversee and prevent 
foreign investment or sectors that are the subject of special 
scrutiny?

The relevant industry sector is decisive as to the level of scrutiny 
applied in the review. The sector-specific review sets out a strict review 
procedure for the acquisition of companies that operate in sensitive 
security areas such as defence and crypto-technology. This includes 
manufacturers and developers of war weaponry, ammunition, military 
equipment such as tank motors and gears, and any technology used 
for processing classified government information. The acquisition of 
companies that modify or use these goods also falls under the scope of 
sector-specific review since the 2020 AWG amendments. Furthermore, 
past activities might suffice to include companies under this definition, 
if the company or any of its employees retain relevant knowledge or 
access to relevant technology, documents or data storage of any kind.

Under the cross-sectoral review, in line with the EU Screening 
Regulation, the BMWi may examine whether the respective acquisi-
tion ‘is likely to affect security or public order’ – a significantly lower 
risk threshold than the previously required ‘threat’ to the security or 
public order of Germany. Acquisitions may in particular constitute 
such prospective impairments if the target:
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•	 operates critical infrastructure such as energy, water, information 
technology and telecommunications, and infrastructure used for 
finance or insurance, healthcare, transport or food;

•	 develops and modifies software that is used for operating this critical 
infrastructure;

•	 has been authorised to carry out organisational measures in the 
telecommunications sector or produces the technical equipment 
used for implementing statutory measures to monitor telecommu-
nications and has knowledge about this technology;

•	 provides cloud computing services if certain thresholds are reached;
•	 holds a licence for providing telematics infrastructure components 

or services;
•	 is a company of the media industry that contributes to the formation 

of public opinion via broadcasting, telemedia or printed products and 
is characterised by particular topicality and breadth of impact;

•	 provides services ensuring the functioning of communication infra-
structures between public authorities;

•	 develops or produces personal protective equipment;
•	 develops, produces, markets or holds licences of pharmaceuticals 

essential for the provision of healthcare;
•	 develops or produces medicinal products to diagnose, prevent, 

predict, cure or mitigate highly contagious or life-threatening infec-
tious diseases; or

•	 develops or produces in-vitro diagnostic products delivering infor-
mation on physiological or pathological reactions to contagious or 
life-threatening infectious diseases.

 
For the sector-specific review, a threshold of 10 percent of the target’s 
voting rights applies to all acquisitions of German companies. The same 
is true for acquisitions within the scope of the cross-sectoral review if the 
target falls into one of the above-mentioned categories of sensitive areas 
set out in section 55 paragraph 1 sentence 2 AWV. It has been announced 
that the number of areas falling under increased scrutiny will be increased 
on the basis of article 4 paragraph 1 (a) EU Screening Regulation, although 
details are not yet known. According to the announcement, these catego-
ries will include, among others, activities regarding artificial intelligence, 
robotics, semiconductors, biotechnology and quantum technology. 
Unequivocally defining and delimiting these categories will be crucial to 
adequately shape the scope of investment review.

Furthermore, the BMWi is entitled to review all acquisitions of 
German companies whereby investors acquire ownership of at least 25 
per cent of the company’s voting rights.

The review applies to asset deals and share deals, including both 
direct and indirect shares, and – in principle – irrespective of the relevant 
industry sector and of both the nature and origin of the investor. The 
target must be ‘domestic’, meaning:
•	 legal persons and partnerships based or headquartered in Germany;
•	 branches of foreign legal persons or partnerships headquartered in 

Germany; or
•	 permanent establishments of foreign legal persons or partnerships 

in Germany.

Definitions

4	 How is a foreign investor or foreign investment defined in the 
applicable law?

German legislation applies the cross-sectoral review to any non-EU or 
non-EFTA-based investor. In addition, investors located within EU and 
EFTA territories may be subject to foreign investment control where it 
seems necessary to prevent abuse or circumvention of the foreign invest-
ment control rules. This might be the case where an investor does not 
pursue any significant independent economic activity or does not main-
tain a permanent establishment within the European Union in the form 

of business premises, personnel or equipment. The BMWi tends to read 
the term ‘circumvention’ very broadly and thus substantially widens its 
review authority.

The sector-specific review applies to any non-German (ie, also 
EU-based) investor. German investors may also be subject to foreign 
investment control where this seems necessary to prevent abuse or 
circumvention of the foreign investment control rules.

Special rules for SOEs and SWFs

5	 Are there special rules for investments made by foreign state-
owned enterprises (SOEs) and sovereign wealth funds (SWFs)? 
How is an SOE or SWF defined?

German legislation does not contain specific provisions for SOEs or SWFs, 
although the control exerted by foreign governments or armed forces 
over the acquirer is now explicitly a factor to be considered in the context 
of the investment review (section 55 paragraph 1b AWV). The recent 
developments towards stricter foreign investment control were in part a 
reaction to the economic activity of foreign SOEs and SWFs in Germany. 
Thus, a foreign investor’s affiliation with the public sector may play a role 
for the BMWi's assessment of whether the public order or security of 
Germany is endangered.

Relevant authorities

6	 Which officials or bodies are the competent authorities to 
review mergers or acquisitions on national interest grounds?

The  BMWi  is the authority responsible for conducting the review of 
mergers or acquisitions on national interest grounds. Within the Ministry, 
the Department for Foreign Trade Policy (department V) conducts the 
review. The BMWi regularly consults other federal ministries or agencies, 
such as the Federal Ministry of Foreign Affairs or the Federal Ministry 
of Defence.

The BMWi may only prohibit an acquisition with the approval of the 
German federal government. Conversely, the German federal govern-
ment is not entitled to prohibit an acquisition if the BMWi has not issued 
a negative assessment.

7	 Notwithstanding the above-mentioned laws and policies, how 
much discretion do the authorities have to approve or reject 
transactions on national interest grounds?

German legislation affords the BMWi a high degree of discretion in 
regard to both the decision of whether to intervene at all, the scrutiny and 
weighing of the acquirer’s background, and potential measures (ranging 
from conditional approval to prohibition). The AWV lists possible impair-
ments to the German public order or security to support the BMWi in 
exercising its discretion. EU and German fundamental rights, including 
the principles of equality and proportionality limit the BMWi’s discre-
tion. The BMWi must take into account the interests of both the acquirer 
and the seller, and is obliged to state its reasons as well as the standard 
of review applied in each case. In practice, the BMWi has a very broad 
margin of discretion, which is hardly ever challenged in court.

PROCEDURE

Jurisdictional thresholds

8	 What jurisdictional thresholds trigger a review or application 
of the law? Is filing mandatory?

The Federal Ministry for Economic Affairs and Energy (BMWi) is enti-
tled to review all acquisitions of German companies where the investors 
acquire ownership of at least 25 per cent of the voting rights. A threshold 
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of 10 per cent applies to acquisitions that are subject to sector-specific 
review and to acquisitions within the scope of the cross-sectoral review 
if the target falls into one of the categories set out in section 55 para-
graph 1 sentence 2 of the Foreign Trade and Payments Ordinance 
(AWV). The type of review depends on the sector concerned.

Notification of an acquisition to the BMWi is mandatory if:
•	 an investment is subject to the sector-specific review; or
•	 an investment is subject to cross-sector review and falls within the 

category of a threat to the German public order or security (laid out 
in section 55 paragraph 1 sentence 2 AWV).

 
In contrast to merger control, other elements such as turnover, 
purchase price or enterprise value do not trigger a notification or filing 
obligation. In addition, there is no de minimis exception limiting the FDI 
procedure to targets of a certain size.

Investors who are not subject to a notification obligation are never-
theless advised to either notify the BMWi of the acquisition or to apply 
for a certificate of non-objection in cases where it is conceivable that the 
BMWi could see a threat to Germany’s or any other EU member state’s 
public order or security.

National interest clearance

9	 What is the procedure for obtaining national interest 
clearance of transactions and other investments? Are there 
any filing fees? Is filing mandatory?

German legislation provides for three ways to start a review procedure:
•	 the investor applies for a certificate of non-objection;
•	 the investor applies for clearance; or
•	 the BMWi initiates a review procedure.
 
Notification of an acquisition to the BMWi is mandatory if:
•	 an investment is subject to the sector-specific review; or
•	 an investment is subject to cross-sector review and the target 

falls into one of the categories set out in section 55 paragraph 1 
sentence 2 AWV.
 

For investments that are subject to the cross-sectoral review, the 
investor may apply for a certificate of non-objection. The certificate 
provides legal certainty that the transaction does not pose a threat to 
German public order or security (section 58 AWV).

For investments that are subject to sector-specific review, the 
investor must apply for clearance (sections 60 and 61 AWV) and initiate 
the review procedure by notifying the BMWi of the planned acquisition 
(section 60 paragraph 3 sentence 1 AWV). The BMWi will issue clear-
ance where the review procedure reveals no threat to essential security 
interests (section 61 AWV).

In addition to the foregoing, the BMWi may initiate the review 
procedure in regard to any investment it learns of and that raises 
concerns with regard to public security and order. The authorisation to 
initiate review procedures expires five years after the acquisition has 
been agreed (section 14a paragraph 3 sentence 2 of the German Foreign 
Trade and Payments Act (AWG)). If review procedures are taken up, the 
BMWi will officially inform the parties involved and require further 
statements and data (section 55 paragraph 3 AWV).

The review procedure consists of two stages: a preliminary exami-
nation and an examination in detail, including an investigation. In most 
cases, the review procedure is concluded within the first phase. The 
BMWi will only enter into the second stage, a formal investigation, if the 
preliminary examination gives rise to concerns about the transaction’s 
compliance with investment control rules.

There are no standard application forms. Pursuant to a decree 
dating from 22 March 2019, the application should include the following 
information:
•	 the name and place of business of investor and target;
•	 the investor’s share of voting rights before and after the transaction;
•	 an explanation of the business of investor and target;
•	 the shareholder structure of investor and target;
•	 all shares of investor and target in third-party companies;
•	 an explanation of the target’s critical infrastructure activities;
•	 any obligation of the target to protect government classified 

information;
•	 business contacts with public sector and defence customers of the 

past five years;
•	 the acquisition agreement and financing of the acquisition;
•	 any consortium agreement regarding the target;
•	 information on the short-, medium- and long-term strategy post-

completion; and
•	 power of attorney for the investor.
 
This list is non-exhaustive, and the BMWi may (and often does) request 
any further documents it deems necessary to reach a decision. The 
documents must be in German. The annexes of the sale and purchase 
agreement do not necessarily need to be translated. In consultation with 
the case handler a translation of the headings of the annexes can suffice.

The application must be submitted to the BMWi. The BMWi does 
not charge any fees or expenses, the applicants must bear their 
own expenses.

10	 Which party is responsible for securing approval?

Both investor and target are legally obliged to comply with the foreign 
investment rules. However, the notification obligations are among the 
exclusive duties of the investor: for both investments subject to the 
sector-specific review (section 60 paragraph 3 AWV) and cross-sectoral 
review (section 55 paragraph 4 AWV), it is the investor who must apply 
for clearance.

Review process

11	 How long does the review process take? What factors 
determine the timelines for clearance? Are there any 
exemptions, or any expedited or ‘fast-track’ options?

Since the 2020 amendments to the AWG, both sector-specific and cross-
sector investment audits are subject to consolidated deadline provisions, 
intended to accelerate reviews – in particular in straightforward cases 
– and increase the foreseeability of the duration of proceedings.

With these goals in mind, the preliminary review undertaken by 
the BMWi may now last two months (previously three months) since the 
BMWi was notified about the acquisition or acquired knowledge of the 
conclusion of the investment contract. Equally, in the event of an appli-
cation for a certificate of non-objection, the certificate will be deemed 
issued if the BMWi did not formally initiate an examination procedure 
within two months of the application being filed. A review procedure is 
legally precluded if more than five years have passed since the conclu-
sion of the investment contract.

After the preliminary review period, the BMWi may, if neces-
sary, perform an in-depth examination and prohibit an investment or 
impose conditions on the investment within the first four months of the 
investor providing complete information on the transaction. Under the 
2020 amendment, the BMWi can no longer extend the review period by 
requesting documents. However, the practical effects of this amendment 
is expected to be limited, as a subsequent request, though not extending 
the review period, still suspends it until the complete documentation 
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is provided. Thereby, the conclusion of review procedures will in fact 
be delayed in a very similar way as under the old law. Furthermore, 
ongoing negotiations between the BMWi and the investor suspend the 
limitation period. The law does not limit the duration of these nego-
tiation periods. The only eventuality allowing for the extension of the 
review period are examination procedures characterised by particular 
complexity of a factual or legal nature (extension by three months). An 
additional extension by one further month is possible if German defence 
interests are affected to a particular extent. The BMWi determines on a 
case-by-case basis, consulting other authorities involved but ultimately 
at its own discretion, whether the conditions for extending the review 
period are fulfilled.

The authorities do not publish data regarding the duration of 
the procedure. Experience indicates that clearance for cross-sectoral 
investments takes two to three months. The preliminary assessment 
of sector-specific investments usually takes one to three months. The 
process may be lengthened considerably where the BMWi launches the 
second stage of the review procedure (in-depth examination). Although 
the consolidated audit deadlines contained in the 2020 amendments 
aim at accelerating foreign investment reviews, doubts persist whether 
these regulations will actually speed up proceedings in practice. In 
particular, with regard to politically sensitive investments, the necessity 
to provide additional information subject to review will result in poten-
tially considerable durations of proceedings.

Regardless of the legal time limits, the investor may try to accel-
erate the procedure by fully cooperating with the authorities and by 
providing the necessary information as early as possible.

12	 Must the review be completed before the parties can 
close the transaction? What are the penalties or other 
consequences if the parties implement the transaction before 
clearance is obtained?

In non-sensitive matters, nothing prevents the parties from closing the 
transaction before obtaining the approval of the BMWi. However, the 
validity of both the transaction and the underlying transaction contract 
may be affected by the BMWi’s decision. In addition, under the 2020 
amendment, gun-jumping regulations have been put in place, intended 
to prevent both legal and factual execution before clearance in sensi-
tive matters.

Since the 2020 amendments, the same rules apply to sector-
specific and reportable cross-sector acquisitions, while previously 
only the acquisition of companies operating in the sector-specific area 
were declared pending invalid. Under the new law, both in the context 
of sector-specific and reportable cross-sector acquisitions, the under-
lying contractual obligations are valid but subject to dissolution if the 
BMWi issues a prohibition to conclude the transaction. In contrast, for 
example, information and technology are transferred without prior 
review and approval, and, therefore, the material transfer agreements 
executing the contractual transaction are pending invalid. If the BMWi 
refuses to clear the acquisition, the transaction is ex tunc invalid and, 
therefore, considered as never having had any legal effect. Not issuing 
a prohibition within the review periods stipulated under the amended 
AWG is considered equivalent to the transaction’s approval (either actu-
ally expressed or deemed to be granted).

To prevent the de facto implementation of foreign invest-
ments, the provisions of the amended AWG bans specific particularly 
serious enforcement actions, including the exercise of voting rights 
by the acquirer, the granting of claims to payment of profits and the 
disclosure of company-related, security-relevant information. These 
regulations are comparable to gun-jumping rules in merger control 
proceedings. Violating these bans can be punished as deliberately or 
negligently committed offences under criminal and administrative 

law, and constitute a (prospective) impairment of security and public 
order, undermining the whole transaction. Consequently, the parties are 
advised to obtain clearance before executing the transaction.

Involvement of authorities

13	 Can formal or informal guidance from the authorities be 
obtained prior to a filing being made? Do the authorities 
expect pre-filing dialogue or meetings?

The BMWi is open to discuss with the investor the possible hurdles and 
concerns involving the acquisition contemplated. Where the investor 
is able to provide comprehensive information on the planned acquisi-
tion, these discussions might facilitate the subsequent investigation and 
examination procedures. However, the transaction needs to be rather 
advanced. In some cases, meetings with the BMWi are possible – for 
example, to explain the business activity or the business strategy of the 
target. However, whether these meetings take place is at the discretion 
of the BMWi.

14	 When are government relations, public affairs, lobbying 
or other specialists made use of to support the review of a 
transaction by the authorities? Are there any other lawful 
informal procedures to facilitate or expedite clearance?

German legislation governs the two-stage foreign investment review 
procedure. These two stages are: a preliminary examination and an 
examination in detail, including an investigation. In most cases, the 
review procedure is concluded within the first phase. The BMWi will only 
enter into the second stage, a formal investigation, if the preliminary 
examination gives rise to concerns about the transaction’s compliance 
with investment control rules.

However, investors are free to rely on the assistance of public rela-
tions and political advisers before and throughout the review procedure. 
This is especially useful in difficult cases, such as investments in the 
defence sector or of SOEs in critical infrastructure.

15	 What post-closing or retroactive powers do the authorities 
have to review, challenge or unwind a transaction that was 
not otherwise subject to pre-merger review?

In cases where voluntary notification applies and the investor has 
abstained from making that notification, the BMWi is authorised to 
initiate a review procedure within five years of the transaction. This 
review might result in a retroactive conditional approval or prohibition 
of the foreign investment. Review procedures are precluded if the BMWi 
has not initiated procedures within two months of having acquired 
knowledge of the conclusion of the contractual obligation. In cases of 
notifications of acquisitions or clearance requests, review procedures 
are equally precluded if not taken up within two months.

Therefore, investors are strongly advised to notify the BMWi of a 
planned investment in the case of the slightest doubt. It is the fastest 
way to obtain legal certainty as to the admissibility of the planned 
investment and minimises the risk of the BMWi’s retroactive interfer-
ence with the transaction.

Where the BMWi blocks an investment, it is authorised to prohibit 
the exercise of the voting rights of the target or to appoint a trustee 
assigned to rescind the investment. In addition, the BMWi may take 
further measures to execute the prohibition.
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SUBSTANTIVE ASSESSMENT

Substantive test

16	 What is the substantive test for clearance and on whom is the 
onus for showing the transaction does or does not satisfy the 
test?

The substantive test for clearance depends on the applicable type 
of review. The cross-sectoral review requires an examination as to 
whether the investment is likely to impair the ‘public order or security’ 
of Germany or of any other EU member state. Under the sector-specific 
review, the Federal Ministry for Economic Affairs and Energy (BMWi) 
assesses whether the investment will potentially endanger ‘essential 
security interests’ of Germany. Both terms are subject to interpretation. 
As they stem from EU law, the case law of the Court of Justice of the 
European Union has served as a primary source for interpretation.

Cross-sectoral review: prospective impairment of the ‘public 
order and security’
In line with the guidelines set by the EU Screening Regulation, the 
‘public order and security’ test balances the imperatives of maintaining 
an attractive investment climate and protecting targets of strategic 
importance to the member states. A prospective impairment (instead of 
the ‘threat’ required before the 2020 amendments) of the public order 
and security may arise where the existence or functioning of the state, 
of government institutions or public services is affected. In accordance 
with this lowered substantive test, avoiding potential future harm is a 
sufficient goal allowing performing forward-looking investment reviews. 
The public order and security test also encompasses the maintenance 
of foreign relations, national military interests and the survival of the 
population. The BMWi’s case practice shows that a danger (as required 
by the old law) to public order or security was primarily seen in the 
possible access of non-EU companies to German security-relevant tech-
nologies and infrastructures as well as security-relevant technology 
transfer to foreign countries. Negative impacts on economic or finan-
cial interests or on the labour market did not constitute a threat to the 
public order and security. Thus, an investment could not be blocked to 
preserve jobs in Germany.

Under the new law, the focus of investment reviews has changed, 
allowing considerations beyond (national) security, public supply and 
critical infrastructures to play a role. It cannot be excluded that even 
political priorities in economic, financial, labour and social policy might 
today impact decision-making with regard to potential restrictions in the 
context of acquisitions.

Finally, the expanded focus of investment review is illustrated by 
section 55 paragraph 1b of the Foreign Trade and Payments Ordinance 
(AWV). This provision contains aspects that shall be considered in the 
evaluation of prospective impairments of the security or public order in 
Germany or any other EU member state. These factors revolve around 
the background of the investor, including (significant risks of) past and 
present misconduct, such as illegal or criminal activities, or the influ-
ence of foreign governments and armed forces, in particular through 
ownership structures or funding.

The (non-exhaustive) list of strategic industries and sectors (section 
55 paragraph 1 sentence 2 AWV) indicate a threat to the public order 
and security. The list serves as a guideline for the BMWi’s assessment.

Sector-specific review: threat to ‘essential security interests’
The ‘essential security interests’ test aims at protecting the key 
industries and technologies related to military defence. For example, 
essential security interests would be endangered where the investment 
compromises the core capability of the German defence industry. In 
the sector of crypto-technology, essential security interests might be 

threatened where the reliability of such technology used by the govern-
ment is in doubt. The provision also intends to secure the existence of 
German firms supplying the government with crypto-technology and 
other defence equipment. The assessment requires the consideration 
of future foreign, security and economic policy that might conflict with 
the foreign investment.

Although concerns have been raised that aspects such as net 
benefit or reciprocity should be considered in the substantive test, they 
have not yet been incorporated in the AWV.

In principle, the onus for showing the transaction does or does not 
satisfy the test is on the BMWi. However, the applicant is obliged to 
actively participate in the review procedure, in particular by providing 
sufficient information on the planned transaction. Because of the 
authorities’ wide margin of discretion, in practice the onus lies more on 
the applicant’s side.

17	 To what extent will the authorities consult or cooperate 
with officials in other countries during the substantive 
assessment?

The BMWi has typically not widely consulted or cooperated with officials 
in other countries during the substantive foreign investment assess-
ment. Reviews regarding national security interests have by nature 
been limited to the respective state. Given that such review procedures 
often concern companies in possession of sensitive technology and 
know-how, authorities are reluctant to share information cross-border.

However, in light of the new EU-wide cooperation mechanism 
under the EU Screening Regulation, it is expected that the cooperation 
and exchange of information on investments between the European 
Commission and member states will be enhanced significantly. Member 
states are likely to  increasingly take into account EU-wide interests 
while reviewing foreign directs investments.

Other relevant parties

18	 What other parties may become involved in the review 
process? What rights and standing do complainants have?

Although the Foreign Trade and Payments Act (AWG) and the AWV do 
not provide for the formal involvement of third parties in the investment 
control procedure, third parties may voice their concerns with respect to 
a particular transaction. It might be of strategic advantage for competi-
tors to provide the BMWi with additional information on the investment.

Where the BMWi is unable to decide an investment case based on 
the currently available information, it consults other federal ministries 
or agencies. The BMWi regularly relies on the expertise of the Federal 
Ministry of Foreign Affairs, the Federal Ministry of Defence, the Federal 
Ministry of Finance, the Federal Ministry of the Interior and the Federal 
Office for Export Control.

Prohibition and objections to transaction

19	 What powers do the authorities have to prohibit or otherwise 
interfere with a transaction?

Where an investment subject to cross-sectoral review is likely to affect 
Germany’s or any other EU member state’s public order or security, 
the BMWi may either issue a prohibition or conditions for approval. The 
same applies to investments subject to sector-specific review where 
these investments endanger Germany’s essential security interests. 
In addition, any investment falling under the sector-specific review is 
subject to clearance by the BMWi.
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20	 Is it possible to remedy or avoid the authorities’ objections 
to a transaction, for example, by giving undertakings or 
agreeing to other mitigation arrangements?

Investors have two options where the BMWi concludes that the invest-
ment might affect the public order or security or essential security 
interests.

First, the investor may negotiate approval conditions with the 
BMWi. The BMWi is authorised to either prohibit a transaction or attach 
its approval to certain conditions. In light of the principle of propor-
tionality, the BMWi is obliged to apply the least restrictive measures 
possible while protecting the German public order and security inter-
ests. If possible, it will debate approval conditions with the investor 
before prohibiting a transaction. It may, for example, require that the 
merger excludes a certain, critical division or component of the target. 
To this end, the investor may submit a statement guaranteeing its 
compliance with the conditions to the BMWi.

Second, the investor and the BMWi may negotiate an agreement 
under public law that includes statements of commitment from both 
sides (as well as the target). Such an agreement allows the parties to 
find a workable solution, such as approval conditions. However, the 
agreement must respect the limits set by the AWV, in particular the 
substantive tests for clearance set out in sections 55 and 60.

Challenge and appeal

21	 Can a negative decision be challenged or appealed?

The BMWi's decision can be appealed before the Administrative Court of 
Berlin. The foreign investment rules do not provide for a review proce-
dure within the BMWi.

In practice, judicial review of the BMWi’s decisions is limited. The 
BMWi is granted considerable discretion in the assessment of invest-
ments. Therefore, judicial review mainly examines whether the BMWi 
has correctly applied the procedural rules, and whether it has taken into 
consideration all of the information provided for by the investor.

As a negative decision affects both investor and target, both parties 
may bring an action against the BMWi.

Confidential information

22	 What safeguards are in place to protect confidential 
information from being disseminated and what are the 
consequences if confidentiality is breached?

The BMWi is obliged to treat the information received as strictly confi-
dential and does do so. Any breach of confidentiality may result in 
disciplinary measures as well as in criminal liability. Information on a 
transaction submitted to the BMWi is exempted from the right to access 
official information granted by the Freedom of Information Act. In prin-
ciple, this Act entitles anyone to access official information from the 
authorities of the federal government. However, section 3 No. 1 letter (f) 
provides for an exception where the disclosure of the information may 
have detrimental effects on measures to prevent illicit foreign trade. 
Pursuant to this provision, any transaction in violation of the AWG or 
AWV is considered ‘illicit’.

However, information will be exchanged under the EU Screening 
Regulation with both the European Commission and other member 
states. The confidentiality of the information collected under the 
Regulation will be ensured in accordance with EU law and the law of the 
member state concerned.

RECENT CASES

Relevant recent case law

23	 Discuss in detail up to three recent cases that reflect 
how the foregoing laws and policies were applied and the 
outcome, including, where possible, examples of rejections.

Aixtron
In May 2016, the Chinese company Fujian Grand Chip Investment (GCI) 
announced its intention to invest in the German electronics manu
facturer Aixtron. Thereby, GCI would have acquired 50.1 per cent 
of the company’s voting rights. The Chinese investor had already 
successfully applied for a certificate of non-objection. Subsequently, 
the Federal Ministry for Economic Affairs and Energy (BMWi) revoked 
the certificate in October 2016 and announced the resumption of the 
review procedure. The revocation was based on concerns raised by 
the United States regarding its national security interests. The acqui-
sition subsequently failed owing to an American veto, so that the BMWi 
did not have to resume the review procedure.

Kuka
In 2016, the Chinese Midea Group announced investment negotiations 
with the German company Kuka. Kuka develops and produces robots 
for various industries, such as automotives, electronics, energy or 
healthcare. The announcement triggered a public debate on the influ-
ence of foreign investors on German firms and on a potential transfer 
of technical know-how from Germany to China. However, the BMWi 
issued a certificate of non-objection after a preliminary examination, 
without even entering into the second stage of the review procedure. 
Subsequently, Midea took over 95 per cent of the voting rights of Kuka. 
This case – together with Aixtron and some other cases – led to the 
2017 Foreign Trade and Payments Ordinance (AWV) reform intro-
ducing stricter rules on foreign investment control.

Leifeld
In August 2018, the Leifeld case came to be known as the first formal 
prohibition of a foreign investment by the German government 
based on the 2017 AWV reform. The Chinese investor Yantai Taihai 
Corporation had aimed at taking over the German company Leifeld 
Metal Spinning. The target mainly produces sophisticated, seamless 
pipe-formed metal parts that are used in the aerospace, but also in 
the nuclear sector. Therefore, the investment qualified as subject to 
cross-sectoral review, on the basis that it ‘operates critical infrastruc-
ture’. The BMWi – with the approval of the other federal ministries 
– concluded that the takeover would endanger the German public 
order and security. This decision can be seen as a harbinger for a 
stricter review of foreign investments in the future in general and of 
Chinese investments in particular.

IMST
At the beginning of December 2020, the German federal government 
prohibited the acquisition of IMST GmbH by Addsino, a subsidiary of 
the Chinese state-owned defence group Casic. IMST, a small enter-
prise with a turnover of €14 million, has particular expertise in the 
field of satellite and radar communication and 5G millimetre-wave 
technology. IMST has developed a key component for the earth obser-
vation satellite TerraSAR-X. The Federal Ministry of Defence had 
purchased its data for calculating a 3D elevation model, which is used, 
for example, in reconnaissance, command and control, simulation and 
weapon systems for military purposes. In addition, the 5G technology 
plays an important role, and IMST’s mobile radio systems are used by 
police forces. The German government was not willing to permit the 
outflow of this special know-how to a Chinese SOE and prohibited it. 
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UPDATES AND TRENDS

Key developments of the past year

24	 Are there any developments, emerging trends or hot topics 
in foreign investment review regulation in your jurisdiction? 
Are there any current proposed changes in the law or policy 
that will have an impact on foreign investment and national 
interest review?

In general, we observe a trend towards a stricter approach in German 
foreign investment review. The extended review periods and lower 
voting rights thresholds illustrate this development. In addition, Federal 
Minister of Economy Peter Altmaier presented the final version of 
his National Industrial Strategy 2030 on 25 November 2019. His stra-
tegic guidelines stipulate, inter alia, that in very important cases, the 
federal government should consider intervening as an acquirer through 
a national equity facility for a limited period of time to stop a foreign 
investment. This has, for instance, led to an acquisition of a substantial 
stake in 50Hertz by the public bank KfW.

At the European level, the EU adopted the new Regulation (EU) 
2019/452 on 19 March 2019 to support reciprocity between member 
states’ screening mechanisms. It establishes a common framework for 
the screening of foreign direct investments into the EU on grounds of 
public security or order. The Regulation lays down requirements that 
national rules have to comply with and introduces a new EU-wide coop-
eration mechanism for the exchange of information between member 
states. Member states are likely to increasingly take into account 
EU-wide interests while reviewing foreign directs investments. It 
entered into force fully on 11 October 2020.

Furthermore, the Regulation (EU) 2019/452 contains a list of 
‘critical technologies’ that will be included in the list of particularly 
security-relevant companies. The range of critical technologies subject 
to investment review will be further expanded, including in particular 
companies in the fields of artificial intelligence, robotics, semiconduc-
tors, biotechnology and quantum technology. For these sectors, the 
review threshold of 10 per cent of the voting rights shall apply. The 17th 
amendment of the Foreign Trade and Payments Ordinance will imple-
ment these new critical areas. Owing to an intense discussion within the 
German government the release is constantly being postponed. At the 
moment, the release is aimed for the first quarter of 2021.

The political sensitivity to foreign investments in critical health 
infrastructures in the context of the covid-19 pandemic further illus-
trates the general trend towards a growing readiness to expand the 
scope of foreign investment screening and intervene decidedly if it is 
deemed necessary.

Coronavirus

25	 What emergency legislation, relief programmes and other 
initiatives specific to your practice area has your state 
implemented to address the pandemic? Have any existing 
government programmes, laws or regulations been amended 
to address these concerns? What best practices are advisable 
for clients?

In line with EU Commission’s recent guidance for the protection of 
European critical assets and technologies in the context of covid-19, 
German authorities increased their efforts to prevent a ‘sell-out’ of 
companies and technologies crucial to the health sector. The issues 
arising with regard to investment control in the health sector and the 
covid-19 pandemic emerged prominently in connection to CureVac, a 
Tübingen-based biotech company, which allegedly was to be acquired 
by the US government. Under the 2020 amendments, the catalogue 
of companies subject to the Federal Ministry for Economic Affairs and 

Energy's investment reviews has been extended to include a consid-
erable number of activities in the health sector, covering in particular 
the development and production of medical equipment and pharmaceu-
ticals needed to contrast infectious diseases (section 55 paragraph 1 
sentence 2 Nos. 8 to 11 of the German Foreign Trade and Payments 
Ordinance). In general, investors aspiring to acquire companies in the 
health sector should be prepared for more intense scrutiny than before 
the covid-19 pandemic.

Although measures to protect the health of the population are 
considered to reflect overriding public interests, a complete ban of 
an investment may, however, only be proportionate as a last resort. 
Eventually, sufficient and appropriate restrictions consist in the issuing 
of orders, such as the imposition of delivery obligations, to avoid supply 
disruptions.
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